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Backgr ound

Ryan Fields is the pastor of the True Church of Christ, which
clainms to undertake God's word as the original apostles and
Anci ent teachers had in preaching the “pure Bible.” They have
beconme nost widely recognized in the United States as aggressive
advocates of anti-honosexuality that picket the funerals of dead
sol diers. Founded in 1973 by M. Fields, the congregation



consi sts of 80 nenbers, 60 of which are related to M. Fields.

At pickets, nmenbers of the church chant and carry signs that
proclaim *“God hates fags” and “Thank God for Dead Soldiers.” M.
Field s clained the church’s signs are neant to proclaima
theologically legitimte and phil osophically sound interpretation
of the Bible. In his preaching, he clains that God kills soldiers
in lrag and Afghani stan as puni shnment for America’ s tol erance of
honosexual s.

On June 2™ 2007, M. Fields held a rally at the funeral of
Sergeant Sanuel Packard, who died in Irag in the line of duty.
M. Fields and his followers stood outside the menorial service,
500 feet away fromthe church, and then followed 500 feet behind
the line of nourners proceeding to the burial site. A “patriot
guard” conposed of volunteers fornmng an anti-protest provided a
buffer between the church picketers and the funeral proceedings.
There were 15 nenbers of the True Church of Christ picketing
Samuel Packard’s funeral. They shouted sl ogans, sang songs, and
hel d up signs conveying the nessage that Anerica is a dooned
nation that will burn in hell because everyone that does not
follow Fields’ word is a “fag-enabler.” They shouted to the
nmourners that M. Packard's death was the vengeance of God and
that he was burning in hell. In addition, they clained that
Samuel Packard was a honpsexual, an adulterer, and raised to
worshi p the devil.

One of the nenbers is docunented as sayi ng:

“These idiots are not heroes. This country is lying to
itself. The governnent is lying to its people. The
country i s being propped up by a bunch of idiots.
These supposed heroes are lazy, inconpetent clowns

| ooki ng for jobs because they' re not qualified for
honest work. They are raised on a steady diet of fag
propaganda in the hone, on the TV, in church, in
school, in nass nmedia — everywhere — the two-pronged
lie: 1) it’s K to be gay; and, 2) Anyone sayi ng

ot herwi se..is a hatenonger who rmuch be vilified,

denoni zed, marginalized into silence. Therefore, with
full know edge of what they are doing, they
voluntarily joined a fag-infested arny for a fag-run
country now utterly and finally forsaken by God who
Hi msel f is fighting against that country.”?

As Ryan Fields shouted these words through a speaker phone
into the crows, the nourners were getting visibly upset. One
nmour ner, Andrew Ri chards, approached M. Fields to request himto
show respect for the dead. M. Fields spit in his face. At this
point, M. Fields shouted:

“The Lord has struck down one m nion of the devil-
wor shi pping country of Anmerica and he will righteously

! Based off of the true words found in Snyder v. Phel ps, Conplaint.



stri ke down hundreds nore, thousands nore until the
entire country is being licked tortuously by the fiery
flames of hell. We, of the True Church of Christ, are
the sole saviors of this generation. You should praise
us, but for your ignorance you will be punished. W
must carry out God’'s work on this earth. He has shown
us how his vengeance is to be carried out and we will
carry his will out to its faithful conclusion. Nowis
the time to take the Final Judgnent.”

Anot her nenber of M. Field s party then handed him an
Anerican flag, that was doused in gasoline, which M. Fields
light on fire with a lighter he held ready in his pocket. He
waved the flag, as flanmes consuned it, over his head for
approximately two nminutes. At this point, a police cruiser drove
up beside M. Fields' truck. Police Oficer Max Sinmons arrested
M. Fields. He was brought M. Fields in under the Ghio Crim na
Syndi cal i smstatute, Chio Rev. Code § 2923.13. The District Court
of Cincinnati subsequently convicted M. Fields under the statute
for: “advocat[ing]...the duty, necessity, or propriety of crine,
sabot age, violence, or unlawful nethods of terrorismas a neans
of acconplishing industrial or political reforni and for
“voluntarily assenbl[ing] with any society, group or assenbl age
of persons formed to teach or advocate the doctrines of crimna
syndicalism” Additionally, the True Church of Christ was
convi cted under the recently passed Chio Funeral Picketing Act.
2006 GChio Laws Ch. 50 (S.B. 93)(effective March 27, 2006).

Ryan Fields was convicted in the District Court of
C ncinnati. He was charged under the Chio Syndicalismstatute for
advocating crinme at the picketing of a nilitary funeral on June
2" 2007. Ryan Fields was subsequently charged and forced to
di sconti nue the True Church of Christ’s nore controversial
practices under the Chio Syndicalismstatute. Ryan Fields has
appeal ed, arguing that his church's general practices are
protected under the First Amendnent’s Free Speech C ause and that
the Chio Syndicalism Statute and Anti-Picketing at Funeral |aw
are unconstitutional for restricting his and his church nmenbers’
rights as protected by the U S. Constitution.

An Introduction to the Free Speech C ause
The First Amendnent of the United States Constitution reads:

“Congress shall nmake no | aw respecting an
establ i shnment of religion, or prohibiting
the free exercise thereof; or abridging the
freedom of speech, or of the press; or the
right of the people peaceably to assenbl e,
and to petition the Governnent for a
redress of grievances.”



Al t hough each section has played a heavy-hand in shaping the
country’s laws, the section “Congress shall make no | aw..abridgi ng
the freedom of speech, or of the press” enshrines what has becone
known as the Free Speech C ause, a fundamental denocratic
principle. In this case, you will consider the conplications that
acconpany limtations on free speech. What sort of “speech” is
protected under the clause has proven to be conplicated and very
nuanced. The cl ause, although a foundational concept in the U S.,
was not heavily debated until the 20'" century. It has undergone
interpretive changes as each new cases forces the justices to
consider the clause in different |ights.

Three possible, but general, interpretations to the First
Amendnent are: the absolutist, categorical, and bal ancing
approach. The Absol uti st approach states that the Free Speech
Cl ause neans exactly what it says; however, it still draws a
di stinction between ‘speech’ (which is protected under the
cl ause) and ‘conduct’ (which is subject to state regulation). It
al so considers that speech can be connected with a specific
undesirable and illegal action e.g. yelling “Fire!” in a crowded
novi e theater when no fire exists, which would not be protected
by the Free Speech O ause. The Categorical Approach eval uates
speech based on what category it falls into. ‘Fight words,’ which
have historically included words such as ‘nigger’ and ‘fag,’
woul d not be protected. Recent rulings, however, have had to
reconsi der the categories because the force behind and
connot ations of the words change and often change to becone
m | der. The Bal ance approach rejects the other two approaches as
oversinplified and inflexible and instead believes that each case
shoul d weigh the individual's or group’s interest in the speech
and the governnent’s interest in restricting it.

The nost conmonly used test to deci de whether speech is or is
not protected by the Free Speech Clause is the “clear and present
danger” test. The cases that defined the discussion on free
speech were based on a period in history where conmuni st
revol utions were disrupting the global balance. The United States
was deathly afraid of the revolutions begun in Europe to spill
over. Articulated by Justice Aiver Wndell Holnes in Schenck v.
United States in 1917, he stated that the court nust determ ne
whet her “the words create a clear and present danger that they
wi Il bring about substantive evils Congress has a right to
prevent. It is a question of proxinmity and degree.” In this case,
the court ruled to uphold Schenck’s conviction: he had
di stributed panmphlets during Wrld War | urging citizens to
“Assert your rights—bo not submit to intinidation.” The court
beli eved that there was sufficient evidence to prove that this
speech had a strong |ikelihood of persuadi ng soneone to evade the
draft. Yet, in many cases, the justices split on what they
bel i eved were standards adequate to assess the danger speech
posed.

In Abranms v. United States (1919), the justices ruled using
the “bad tendency” test, rather than the “clear and present
danger” test. Abrans distributed |eaflets criticizing the



depl oyment of U S. troops to defend Czari st Russia against the
Bol shevi ks. In his opinion, Justice Hol nes dissenting wote,
“persecution for the expression of opinions seens to ne perfectly
logical. If you have no doubt of your prem ses or your power and
want a certain result with all your heart you naturally express
your wi shes in | aw and sweep away all opposition. To allow

opposi tion by speech seens to indicate that you think the speech
i npotent, as when a nan says that he has squared the circle, or
that you do not care whole- heartedly for the result, or that you
doubt either your power or your prenises. But when nen have
realized that tinme has upset nany fighting faiths, they may cone
to believe even nore than they believe the very foundations of
their own conduct that the ultinmate good desired is better
reached by free trade in ideas, that the best test of truth is
the power of the thought to get itself accepted in the
conmpetition of the market, and that truth is the only ground upon
which their wishes safely can be carried out. That at any rate is
the theory of our Constitution.” Abrans v. United States, 250

U S 616, 630 (1919).

Nonet hel ess, despite Hol nes dissent, the majority rul ed that
speech’s “bad tendency,” literally that it tended to produce
actions that the Congress had a right to restrict, was enough to
validate restriction. Hol nes and Brandeis issued strong dissents.
Hol mes wote that the “silly panphlets” could pose no serious
threat to the U S. Governnment. Hol nmes argued that the governnent
could only “puni sh speech that produces or is intended to produce
a clear and inmmnent danger that it will bring about forthwith
certain substantive evils.” He added that “Congress certainly
cannot forbid all effort to change the nind of the country.”
Instead, it is linmted to regulating expressions that “so
immnently threaten inmmediate interference with the | awful and
pressi ng purposes of the law that an i mmedi ate check is required
to save the country.”

In Whitney v. California (1927), a worman attended an
organi zati onal neeting of the Comuni st Labor Party California
branch. The court again used the “bad tendency” test to concl ude
that the legislature had the right to enact |aws punishing her
partici pation as an abuse of free speech because it deternined it
was “inimcal to the public welfare, tend[ed] to incite to crine,
di sturb[ed] the public peace, or endanger[ed] the foundations of
or gani zed governnent and threaten[ed] its overthrow by unlawfu
neans.” However, the difficulty of dealing with free speech cases
meant that the standard of evaluation was and will be constantly
in flux. In determining howto judge the case, Justice Brandeis
concurring wote, “the fixing of a standard is necessary, by
which it can be determ ned what degree of evil is sufficiently
substantial to justify resort to abridgnent of speech and press
and assenbly as a neans of protection and how cl ear and i mi nent
and likely the danger is. That standard has fluctuated over a
period of sone fifty years now and it cannot be asserted with a
great degree of confidence that the Court has yet settled on any
firmstandard or any set of standards for differing forns of



expression. The cases are instructive of the difficulty.” Witney
v. California, 274 U.S. 357, 375 -76 (1927).
In explaining their choice of a standard, Justice Brandeis and
Hol mes offered a counterpoint in their opinion
“Fear of serious injury cannot al one
justify suppression of free speech and
assenbly. Men feared w tches and burnt
wonen. It is the function of speech to free
men fromthe bondage of irrational fears.
To justify suppression of free speech there
nmust be reasonable ground to fear that
serious evil will result if free speech is
practiced. There nust be reasonabl e ground
to believe that the danger apprehended is
i mm nent. There nust be reasonabl e ground
to believe that the evil to be prevented is
a serious one. . .even advocacy of [law
vi ol ati on however reprehensible norally, is
not a justification for denying free speech
where the advocacy falls short of
incitement and there is nothing to indicate
that the advocacy woul d be inmediately
acted upon.”

However, a shift was being felt that increased the threshold
for what speech would constitute “imm nent danger,” and thus be
an exception to the Free Speech O ause. Dennis v. United States
(1951) saw the sentencing of teacher who taught the books of
prom nent conmuni sts. The court upheld the Snmith Act of 1940 the
prohi bited any person from advocati ng, abetting, advising or
teaching the “duty, necessity, desirability, or propriety of
overthrow ng or destroying any governnent in the United States by
force or violence.” In dissent, Holnmes criticized the mgjority
deci sion for believing that “mni serable nerchants of unwanted
i deas” posed any significant threat. And Yates v. United States
(1957)

Brandenburg v. Ohio (1969) nade the breakthrough into the
current popul ar standard of the Free Speech O ause: the iminent
| awl ess action test. The test, however, did not originate with
Br andenburg. Justice Learned Hand nade a distinction in s 1917
case Masses Publishing v. Patten that reversed the decision to
puni sh the publishing conpany for a revolutionary journa
attacking capitalism He stated that the governnent nay prosecute
words that are “triggers to action” but not words that are “keys
of persuasion.” In Brandenburg, the incitenment test was paired
with the “clear and present danger” test when the court reversed
the [ower court conviction of a Ku Klux Klan nmenber who was
vi deot aped giving an inflammtory speech. The Court articul ated
the incitenment test as: “The constitutional guarantees of free
speech and free press do not pernit a State to forbid or
proscri be advocacy of the use of force or of |aw violation except
where such advocacy is directed to inciting or producing inm nent
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| awl ess action and is likely to incite or produce such action.”
In Hess v. Indiana, the Court ruled in favor of a denonstrator
who was overheard by a police officer as saying “we’ll take the
fucking street later.” The Court explained that at nost the
statenent, taken in context, advocated | awl ess action in an
indefinite future tine, but did not aimto produce inm nent

| awl ess acti on.

Two exanpl es of how the incitenent test was used by justices
can be seen in NAACP v. Cairborne Hardware (1982) and Rice v.
Pal adin Enterprises (1997). In NAACP, the Court found First
Amendnent protection for the NAACP practice of witing down names
of Black's who violated a boycott of chosen white businesses. At
nmeetings, they were read out |oud and at one point a |eader said,
“I'f we catch any of you going in any of themracist stores, we're
going to break your damm neck.” The Court said the statenent
fell short of a direct threat or ratification of violence.

In Rice, Paladin was held liable for witing a hit man's
guide, Ht Man: A Technical Mnual for I|ndependent Contractors,
which was used by a reader to conmit three brutal nurders. In
this case, the Court found that Paladin’'s speech was a cl ear
ratification of violence and thus not protected by the Free
Speech d ause.

This introduction only touches upon the fundanentals of the
debate concerning the interpretation and standards of the Free
Speech C ause, and First Anendnent in general. The Constitution

is a living docunent — its principles, as interpreted by the
Suprene Court, have been applied to hundreds of different cases
that span the cultural, intellectual and technol ogi ca

revolutions of two centuries. No standard has been absolutely
accepted by the Court, even in the npbst recent cases.

Criminal Syndicalism Statute

The relevant portions of the Chio Crinminal Syndicalism Statute
read:

Section 1.- Crimnal syndicalism defined.

Crimnal Syndicalismis hereby defined as which advocates crine,
sabot age...violence or other unlawful methods of terrorismas a
nmeans of acconplishing industrial or political ends. The advocacy
of such doctrine, whether by word of mouth or witing is a felony
puni shable as in this act otherw se provided.

' Sabot age' is hereby defined to be nalicious, felonious,
i ntentional or unlawful damage, injury or destruction of real or
personal property."”

Section 2. - Teaching or advocating syndicalismdeclared a

fel ony.

Any person by word of nouth or witing advocates or teaches they
duty, necessity, or propriety of crinme, sabotage, violence or

ot her unlawful nethods of terrorismas a neans of acconplishing



i ndustrial or political ends, or prints, publishes, edits, issues
or knowi ngly circulates, sells, distributes, or publicly displays
any book, paper, document or witten matter in any form

contai ning or advocating, advising or teaching the doctrine that

i ndustrial or political ends should be brought about by crine,
sabot age, violence, or other unlawful nethods of terrorism or
openly, willfully, and deliberately justifies by word of mouth or
writing, the conmi ssion or the attenpt to conmit crinme, sabotage,
vi ol ence, or other unlawful nethods of terrorismwith intent to
exenplify, spread or advocate the propriety of doctrines of
crimnal syndicalism or organizes or helps to organize or
becones a nenber or voluntarily assenbles with any society, group
or assenbl age of persons fornmed to teach or advocate the doctrine
of crimnal syndicalism is guilty of a felony and puni shabl e by
i mprisonnent in the state prison for no nore than five years.

Section 3. - Assenbling for purpose declared a felony.

Wherever two or nore persons assenble for the purpose of
advocating or teaching the doctrines of crimnal syndicalism
defined in this act, such an assenblage is unlawful and every
person voluntarily participating therein by his presence, aid or
instigation is guilty of a felony punishable by inprisonnment.

Anti-Picketing at Funerals Acts — Disputed Sections

Section 1 — Disorderly Conduct.
Section 1 of the Act provides that a person is guilty of
di sorderly conduct in the first degree when he or she:
(a) In a public place and with intent to cause public
i nconveni ence, annoyance, or alarm or wantonly creating a risk
t her eof :
1. engages in fighting or in violent, tunultuous, or
t hr eat eni ng behavi or
2. makes unreasonabl e noi se; or
3. creates a hazardous or physically offensive condition by
any act that serves no legitinate purpose; and
(b) Acts in a way described in paragraph (a) of this subsection
within three hundred (300) feet of a:
1. Cenetery during a funeral or burial
2. Funeral hone during the view ng of a deceased person
3. Funeral procession; or
4. Funeral or menorial service; and

c) Knows that he or she is within three hundred (300) feet of an
occasi on described in paragraph (b) of this subsection.

Section 3 — Disrupting a Funeral.

Section 3 of the Act provides that a person is guilty of

di srupting neetings and processions in the first degree when:
with intent to prevent or disrupt a funeral or burial, funeral
home viewi ng of a deceased person, funeral procession, or funera
or nenorial service for a deceased person, he or she does any act
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tending to obstruct or interfere with it physically or nmakes any
utterance, gesture, or display designed to outrage the
sensibilities of the group attendi ng the occasion.

Section 5 — Interfering with a Funeral .
Section 5 of the Act provides the foll ow ng:
(1) A person is guilty of interference with a funeral when he or
she at any tine on any day:
(a) Bl ocks, inpedes, inhibits, or in any other manner
obstructs or interferes with access into or fromany buil ding
or parking lot of a building in which a funeral, wake,
menorial service, or burial is being conducted, or any buri al
plot or the parking lot of the cenetery in which a funeral
wake, nmenorial services, or burial is being conducted;
(b) Congregates, pickets, patrols, denonstrates, or enters on
that portion of a public right-of-way or private property
that is within three hundred (300) feet of an event specified
i n paragraph (a) of this subsection; or
(c) Wthout authorization fromthe famly of the deceased or
person conducting the service, during a funeral, wake,
menori al service, or burial:
1. Sings, chants, whistles, shouts, yells, or uses a
bul I horn, auto horn, sound anplification equipnent or
ot her sounds or images observable to or within earshot
of participants in the funeral, wake, nenori al
service, or burial; or

2. Distributes literature or any other item
(2) Interference with a funeral is a dass B m sdemeanor.?
Legal Questions

The Suprene Court today is judging the constitutionality of
the Chio Syndicalism Statute and the Chio Anti-Picketing Funera
Act that were used to convict Ryan Fields, |eader of the True
Church of Christ. Did Chio's crimnal syndicalismlaw,
prohi biting public speech that advocates various illegal
activities, violate Ryan Fields' right to free speech as
protected by the First Amendnent? Did the Anti-Picketing Funera
Act, restricting all protests within a certain distance of
mlitary funerals, infringe upon Ryan Fields' First Amendnent
ri ghts?

Justice Zanbrowski delivered the opinion of the Court of Appeals:
Assessing the practical application of the Chio Syndicalism

Statute, it is clear it restricts Ryan Fields’ speech, which is
protected by the First Amendnent. The advocacy of violence in

2 McQueary v. Stunbo, 453 F. Supp.2d 975, 979 (E.D. Ky. 2006)



this case is abstract and does not neet the inmnent |aw ess
action test. Abstract advocacy of violence is still protected by
the First Anendnent. A proper and consistent application of this
Court’s and the Suprene

Court’s pertinent First Amendment precedents yields two
concl usi ons when assessing the Ohio Anti-Picketing Act: first,
that it is not only content, but viewpoint biased, and abridges
freedom of expression on that basis; and second, that even if the
chal I enged statute were to be deened content and vi ewpoi nt
neutral, it would nonetheless violate the First Amendnent. The
governnment can achieve their aimin a | ess speech restrictive
way. Therefore, the decision of the District Court of G ncinnati
i s overturned.

REVERSED
Di scussi on
l. The Conpl ai nt

There are two distinct parts to this decision, although they
deal with overlapping issues of law. The Court will first exam ne
the constitutionality of the Chio Syndicalism Statute. The
St atute was proposed and passed as a content-based statute to
limt particular speech. Therefore, the Court will look directly
at the particular speech that it restricted to determ ne that
Ryan Fi el ds’ speech was indeed protected under the First
Amendnent. Based on this finding, the Chio SyndicalismStatute is
overbroad and the Court will discuss no further issues. The Court
wi Il next discuss The Anti-Picketing at Funerals Act. The Act,
unlike the Statute, was established as an allegedly content-
neutral law. According to the state of Chio, the Act was not
nmeant to linmt free speech, but rather to protect the rights and
interests of funeral attendees from being tranpled on by
i ndi vidual s such as those belonging to the True Church of Christ.

a. Ghio Syndicalism Statute (“the Statute”)

Ryan Fi el ds was convicted under the Ghio Crininal Syndicalism
statute for "advocat[ing]...the duty, necessity, or propriety of
crinme, sabotage, violence, or unlawful nethods of terrorismas a
nmeans of acconplishing industrial or political reforni and for
voluntarily assenbl[ing] with any society, group, or assenbl age
of persons formed to teach or advocate the doctrines of crimna
syndicalism Ryan Fields is challenging the constitutionality of
the Statute.

b. Anti-Picketing at Funerals Act (“the Act”)
Ryan Fi el ds chall enges Section 5(1)(b) and (c) of the Anti -
Pi cketing Act. He does not chall enge any ot her provision of the

Anti - Picketing Act. Specifically, he asserts that Sections
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5(1)(b) and (c) are unconstitutional prior restraints on speech
and are not narrowmy tailored to serve a significant governnent
interest and do not |eave open alternative channels for

comuni cation. Finally, he asserts that Section 5(1)(c)
unconstitutionally makes speech upon the approval of a private
party.

Fi el ds argues that picketing at mlitary funerals is an
effective way to convey the nessage of the True Church of Christ.
The Church has picketed at over 25 funerals in the past across
the country, including in countries that have not passed | aws
agai nst picketing at mlitary funerals. He argues that he was
wrongly convicted for exercising his free speech rights on June
2" 2007 under the Chio Anti-Picketing at Funerals Act.

Both parties agree that there are no issues of fact disputed,
but only issues of law. The court will be | ooking at whether or
not the speech that the True Church of Christ engages in is
protected by the First Amendnent. The boundary defini ng protected
and unprotected speech has never been historically clear and thus
must be eval uated on a case-by-case basis. If the speech is
i ndeed unprotected, as the state of Chio argues, then the state
may have sone latitude in regulating unprotected speech. In this
case, the federal law statute of Chio regulating the unprotected
speech nust be evaluated to ascertain whether the statute is
narrowy tailored enough to regulate only the speech that is
unprot ected and does not inmpede upon an individual’'s freedom of
speech. If the speech is protected, the state of Chio may stil
have a conpelling government interest to justify the statutes.

. Protecti on under the Free Speech C ause

This Court acknow edges that the views propounded by the True
Church of Christ are abhorrent to the majority of U S. Gtizens
and are equally so to the justices of this Court. No matter how
repugnant these views may be, the nessage cannot be judged
through a socially accepted noral standard. Only the rarest of
cases are not protected under the First Anendnent.

Two fundanental principles of the First Amendnent nust be
considered. First, censorship based on the content of speech
particularly censorship that depends on the viewpoi nt of the
speaker, is subject to the nost rigorous burden of justification

“Discrimnation against speech because of its
nessage is presuned to be unconstitutional.. Wen
the governnent targets not subject natter, but
particul ar views taken by speakers on a subject,
the violation of the First Amendnent is all the
nore blatant. Viewpoint discrimnation is thus an
egregious form of content discrimnation. The
government nmust abstain from regul ating speech
when the specific notivating ideology or the
opinion or perspective of the speaker is the
rationale for the restriction.” Rosenberger v.
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Rector and Visitors of Univ. of Va., 515 U S
819, 828-829 (1995) (citation omtted).

Second, puni shing soneone for advocating illegal conduct is
constitutional only when the advocacy is |likely to provoke the
harm that the governnent seeks to avoid. See Brandenburg v. OChio,
395 U S. 444, 449 (1969) (per curiam (distinguishing “nere
advocacy” of illegal conduct from®“incitenent to i mm nent |aw ess
action”). The Attorney CGeneral of the state of Chio clains that
t he speech of the True Christ Church advocates gay hate crinme and
an overthrow of the U S. Governnment. The Court will subsequently
address the concern over gay hate crine, but notes now that the
advocacy to overthrow the U S. Governnent, to borrow from Justice
Hol mes, “ha[s] no chance of starting a present conflagration.”
Gtlowv. New York, 268 U S. 652, 673 (1925) (dissenting

opi ni on).
The issues of law force this Court to weigh two contradicting
interests. "It is an unfortunate fact of our constitutional

systemthat the ideals of freedomand equality are often in
conflict. The difficult and sonetinmes painful task of our
political and legal institutions is to nediate the appropriate
bal ance between these two conpeting values." Doe v. University of
M chi gan, 1989.

I1l. Immnent Law ess Action

In considering the Chio Syndicalism Statute, the genera
guestion before us is whether the words of the True Church of
Christ incite “inmmnent |aw ess action.” The inmm nent | aw ess
action test is a fairly recent standard. Historically, the
Suprene Court ruled harshly on speech that threatened to uproot
the government. At various points, the federal and state
governments were granted arguably nore latitude than was actual ly
al l owed by the Constitution. Tests such as the “bad tendency” and
“clear and present danger” were products of a period in American
hi story when there was gl obal threat of a conmuni st upri sing.
Perhaps, it is inpossible to envision a revolution and overt hrow
of the current government, but in the early 20'" century through
World War |1, uprisings were a legitimate fear striking the
hearts of nunerous superficially stable governments. 1905 saw t he
upheaval of the established Russian Tsar by revolutionaries. The
interwar period saw the creeping gains of the future Nazi regine.
Previously, courts had ruled that all advocacy of crine was
puni shabl e and not protected by the First Anendnent. Since the
early foundational ruling in Abrans, the Supreme Court has
continuously been clarifying the linmts on free speech in
di sti ngui shi ng between speech that contributed to denocratic
deli beration and speech that sinply incited illegality.

The Court in Brandenburg v. Chio determ ned that a Ku Kl ux
Kl an nmenber could not be punished for his speech at a KKK rally.
Anmong other things, he proclainmed that "W're not a revengent
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organi zation, but if our President, our Congress, our Supremne
Court, continues to suppress the white, Caucasian race, it's
possi bl e that there m ght have to be sone revengence taken”
[sic}. In explaining its break with previ ous decisions, the
Brandenburg Court wote: “the [Whitney] Court upheld the statute
on the ground that, w thout nore, "advocating" violent neans to
ef fect political and econom c change invol ves such danger to the
security of the State that the State nmay outlaw it. Cf. Fiske v.
Kansas, 274 U.S. 380 (1927). But Whitney has been thoroughly
discredited by later decisions. See Dennis v. United States, 341
U S. 494, at 507 (1951). These |l ater decisions have fashioned the
principle that the constitutional guarantees of free speech and
free press do not permit a State to forbid or proscribe advocacy
of the use of force or of law violation except where such
advocacy is directed to inciting or producing inmrnent |aw ess
action and is likely to incite or produce such action. As we said
in Noto v. United States, 367 U S. 290, 297-298 (1961): the nere
abstract teaching . . . of the noral propriety or even nora
necessity for a resort to force and violence is not the sane as
preparing a group for violent action and steeling it to such
action.” Brandenburg v. Chio 395 U S. 444 (1969). Follow ng the
precedent |aid down by the Brandenbug decision, this Court will
use the immnent | aw ess action test.

In order to neet the full requirenments of this test, the
government nust denonstrate: first, the speaker pronoted not just
any |l awl ess action but "immnent" |aw ess action. Second, the
i mm nent | aw ess action was "likely" to occur. Third, the speaker
i ntended to produce inmnent |awl ess action ("directed to
inciting or producing inmnent |awl ess action"). See Id. Cearly,
the government’'s task is extraordinarily difficult because a high
degree of protection and breathing space is granted to political
protest, which lies at the core of the First Amendnent.

a. Advocating Imrinent Crininal Action

The Attorney General of Ohio expresses deep concern Fields’
speech in its advocacy of gay hate crime. He turned the Court’s
attention specifically to the foll owi ng section

“They are raised on a steady diet of fag
propaganda in the hone, on the TV, in church, in
school, in mass nedia — everywhere — the two-
pronged lie: 1) it’s OKto be gay..Therefore, with
full knowl edge of what they are doing, they
voluntarily joined a fag-infested arnmy for a fag-
run country now utterly and finally forsaken by
God who Honself is fighting against that

country.”
Ryan Fields soon followed with: “we wll carry
his will out to its faithful conclusion. Now is

the tinme for the Final Judgnent.”
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The Attorney General argues that the speech was likely to incite
“imm nent” | awl ess actions agai nst honbsexuals within the funera
setting. Wen pressed further, the Attorney Ceneral el aborated
that given the heightened tensions, the proxinmty between the
funeral attendees and nenbers of the TCC, Ryan Fi el ds was
practically conmmandi ng his congregation to attack the nourners
(*fag-enablers’ in the words of the Church) that were getting
closer to the protesters. In this case, it nay be useful to
consi der the hypot hetical of whether violence would have ensued
had the Cncinnati police not stepped in to draw Ryan Fiel ds
protest to an unpl anned, early conclusion. The hypotheti cal
serves to spotlight the environnment the speech was given in.

Despite his inflammtory remarks, Ryan Fields never nmade any
gestures to indicate a cormmand for violence — he never pointed,
signal ed, or shouted direct orders. H's “advocacy” heavily evokes
bi blical references. In particular, the Attorney Cenera
hi ghlights the claimthat “nowis the tinme for the Final
Judgnent.” The “now’ did not indicate the i medi ate nonment, but
rather conveyed a general sense of urgency. The “now’ heral ded by
Ryan Fields was a rhetorical flourish that did not convey a nore
specific tine than the next few decades.

In Pl anned Parenthood v. ACLA, the Court dealt with First
Amendnent limtations on internet speech. The ACLA published
pi ctures, nanes and addresses of abortion providers. The ACLA did
not explicitly advocate violence, but it heavily inplied it. Wen
a person listed on the website was nurdered, his nane was crossed
off the list. Wien a person on the list was injured, his
i nformati on was di splayed in grey. See Planned Parenthood of the
Colunbia/ Wllanmette, Inc. v. ACLA, 23 F. Supp. 2d 1182 (1998).
The Pl anned Parenthood Court refused to allow political speech to
be puni shed sinply because it "nakes it nore likely that someone
will be harnmed at some unknown tinme in the future by an unrel ated
third party" id.

In this case, the TCCis not explicitly advocating viol ence —
if the proclamation of judgnent day and encouragenent for
individuals to followthe will of God is to be understood as
crimnalized violent speech, then the courts will have to take a
cl oser look at all religious speech in churches and public foruns
across the country. There is no question that Ryan Fields’ speech
coul d be understand by the average |istener as advocating
abstract viol ence, given the | anguage and context. This Court
recogni zes that anbi guous | anguage advocati ng abstract viol ence
may, given the particular circunstances, be exam ned nore
critically if it reaches a significantly |arge audi ence. However
80 people, 20 TCC nenbers and 60 funeral attendees, were present
at the funeral. This Court believes that authorizing the
restriction of any speech, even counsels of violent crinme, has
ri sks. Governments can overreact to short-term events. Vigorous,
even hateful criticismof governnment is very nuch at the heart of
the right to free speech

Measured by the immnent | awl ess action test described by
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Brandenburg v. Chio, Ohio's Crimnal Syndicalism Statute cannot
be sustained. The Statute punishes persons who "advocate or teach
the duty, necessity, or propriety" of violence "as a neans of
acconplishing industrial or political reforni; or who publish or
circul ate or display any book or paper containing such advocacy;,
or who "justify" the comm ssion of violent acts "with intent to
exenmplify, spread or advocate the propriety of the doctrines of
crimnal syndicalism; or who "voluntarily assenble" with a group
formed "to teach or advocate the doctrines of crimna
syndicalism" Neither the indictnent nor the trial judge's
instructions to the jury in any way refined the statute's bald
definition of the crinme in terns of nmere advocacy not
di stinguished fromincitenent to i mm nent | aw ess action.
Accordingly, we are here confronted with a statute which, by
its own words and as applied, purports to punish nmere advocacy
and to forbid, on pain of crimnal punishnent, assenbly with
others nerely to advocate the described type of action. Such a
statute falls within the condemmati on of the First Anmendnent.

IV. The Appropriate Constitutional Standard for eval uating
the Anti-Picketing at Funeral Act: Strict First Anendnent
Scrutiny

In cases where the constitutionality of a federal lawis
di sputed — whether or not it restricts free speech — the interest
of the governnent nust be weighed with the private constitutiona
right allegedly conprom sed by the government’s particul ar neans
to safeguard its interest. The Anti-Picketing Act is exani ned
separately fromthe Cnhio Syndicalism Statute because the Act does
not explicitly limt speech whereas chargi ng TCC under the Chio
Syndi calism Statute required the State to prove that Ryan Fields’
speech was not protected by the First Arendnent. In this case,
the appropriate constitutional standard is strict judicial
scrutiny. Strict scrutiny is the nost stringent judicial review
of a federal statute. The speech of Ryan Fields’ and the nenbers
of the True Church of Christ has been restricted because of a
strong governnent interest to safeguard the rights of funera
attendees and fanmilies. A statute limiting the rights guaranteed
under the First Amendnment is subject to strict scrutiny. In
det erm ni ng whet her Section 5(1)(b) or (c) of the Anti-Picketing
at Funerals Act is unconstitutional, the first issue is whether
the chal l enged provisions are “content based” or “content
neutral.” Resolution of this issue determ nes the |evel of
judicial scrutiny to apply to the provisions.

c. The Act is not Content and Vi ewpoi nt Neutral

A content-neutral regulation is subject to an internediate
| evel of scrutiny pursuant to which the |l aw survives if it is
“narromy tailored to serve a significant governnment interest,
and | eave[s] open anple alternative channels of conmunication.”
Frisby, 487 U S. at 481. In contrast, a content-based regul ation
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is subject to the highest degree of constitutional scrutiny
pursuant to which the regul ati on nust be necessary and narrowy
tailored to achieve a conpelling public interest (6 Cr. 1999);
See also Frisbhy, 487 U.S. at 481. In order for a federal statute
to pass strict first amendnent scrutiny, (1) it nust be justified
by a conpelling government interest, (2) it nust be narrowy
tailored, and (3) it nust acconplish the conpelling governnent
interest in the least restrictive way possible. Conditions (2)
and (3) are frequently considered together and often satisfy each
ot her.

“Qur principal inquiry in determning content neutrality is
whet her the governnment has adopted a regul ati on of speech
‘without reference to the content of the regul ated speech
Madsen v. Wonen's Health Center, Inc., 512 U. S. 753, 763
(1994) (quoting Ward v. Rock Against Racism 491 U S. 781, 791
(1989)). “We thus look to the governnment’s purpose as the
threshol d consideration.” 1d. The principal inquiry in
deternmining content neutrality “is whether the government has
adopted a regul ati on because of disagreement with the nmessage it
conveys.” Ward, 491 U S. at 791. “The government’s purpose is the
controlling consideration.” 1d. A “regulation that serves
purposes unrelated to the content of expression is deened
neutral, even if it has an incidental effect on sone speakers or
nmessages, but not others.” Id.

In Renton v. Playtine Theatres, Inc., 475 U S. 41 (1986), the
Suprene Court determined that, if the government’s “predoni nate
intent” in regulating speech is content neutral, then the statute
wi |l be deened content neutral, even where the statute is content
based on its face and suppression of content was “a notivating
factor” behind the statute. In Renton, the city ordinance did not
treat adult filmtheatres differently fromchildren' s film
theatre, but was “ainmed not at the content of the filnms shown at
‘“adult notion picture theaters,’ but rather at the secondary Id.
at 47.

The very title of this statute evidences a biased and
sel ective goal or purpose. Captioned the “Spc. |Isaac Jacob Snith
Law,” this legislative act seeks to honor a fallen Chio soldier
by protecting the legacy and the famlies of other nmilitary
personnel agai nst expression that might taint or tarnish their
burials and nenorial services. However conmendabl e such a
rationale nmay seem it unmistakably reflects a statutory focus on
a particular nessage within the broader context of nessages that
m ght be conveyed during a mlitary funeral. Thus it seens clear
that under the Mssouri law (unlike the Kentucky statute found to
be content- neutral in McQueary v. Stunbo, 453 F. Supp. 2d 975
(E.D. Ky. 2006)) an onl ooker at the burial site could with
i mpunity display a nmessage readi ng “Thank you for your service”
or “We honor with pride an American hero” but would be barred
fromflaunting such an uncongeni al nessage as “Thank God for Dead
Sol diers” or “This VictimCot What He Deserved.” The fatal flaw
in such a targeted or selective speech ban has been consistently
recogni zed by the Supreme Court in cases such as Carey v. Brown,
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447 U.S. 455, 463 (1980) (“[G overnnment may not grant the use of
a forumto people whose views it finds acceptable but deny use to
those wishing to express |less favored or nore controversi al
views,” quoting Police Departnment of Chicago v. Msely, 408 U.S.
92, 95- 96 (1972)) . Even when dealing with less than fully
protected expression, it has been clear since RA V. v. Cty of
St. Paul, 505 U S 377, 391 (1992), that “the First Amendnent
does not permt [governnment] to inpose special prohibitions on

t hose speakers who express views on disfavored subjects.” In
effect, Chio's |law woul d have all owed | audatory or prai seworthy
nmessages to be displayed at a mlitary funeral, while forbidding
dermeani ng or disparagi ng nessages. However strongly citizens my
wish to differentiate between such nmessages, our conmitnment to
free expression forbids governnent to discrimnate in that

f ashi on.

V. The Act is not Narrowy Tailored and Fails to Provide
Al ternative Channels

The Act fails to satisfy the First Amendnent standard. Its
broad scope has not been satisfied by an evidenced suitable
government interest; it is not narrowWy tailored; and it fails to
provi de adequate alternatives to express the beliefs it
restricts. However abhorrent these views may be to nost American
citizens, there nust be an adequate avenue for their expression,
even nore so because they are so contrary to the najority view.

The Act specifically purports to protect “the enotional well-
bei ng of persons paying respect to the deceased;” however its
provi si ons have extended in practice to prohibit speech that goes
beyond its initial ains. In the closely anal ogous case of
McQueary v. Stunbo, another federal court deenmed even a content-
neutral funeral protest restriction to be unconstitutionally
broad because it burdened “substantially nore speech than [was]
necessary to prevent interferences with a funeral or to protect
funeral attendees from unwanted, obtrusive conmunications.” 453
F. Supp. 2d at 995- 96. On that basis, the district court in
that case ruled that the chall enged Kentucky statute burdened
nore speech than was necessary or warranted, and despite its
content neutrality, abridged First Amendrment freedons. Regardl ess
of the effect that the True Church of Christ’s speech may have on
a mlitary funeral, the Chio Act clearly burdens nore speech than
could be justified in the service of the asserted state interest.

The Act also fails to neet the requirenent applied to all
such cases — that the act should be narrowy tailored. Even if
the law is content-neutral, a law that “restricts speech that is
conpletely unrelated to the [asserted regulatory] interest” and
goes beyond any need to “elimnate the evil it seeks to renedy”
is properly found not to be narrowy tailored and invalid for
that reason. 92 F. 3d at 660, 665. The Act establishes 300 and 500
foot buffer zones around funeral services and processions, which
are exponentially larger than the buffer zones upheld in Madsen
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(thirty- six feet) and Hll (eight feet). In both McQueary and
Phel ps- Roper v. Taft 452 U S. 640 (1981) where buffers were of
conparabl e side, the acts restricting picketing and protesting at
mlitary funerals were deened narrow y-tail ored.

Finally, this act fails to provide adequate alternative neans
to dissem nate the nessage. Here, the True Church of Christ tried
to convey a nessage and wi shes to do so in the future to an
audi ence that can only be reached during this particul ar
occasion. As the Suprene Court declared nearly seventy years ago,
“[a speaker] is not to have the exercise of his liberty of
expression in appropriate places abridged on the plea that it nay
be exercised in sone other place.” Schneider v. New Jersey, 308
U S 147, 151-52 (1939). By placing tenporal and spatial linits
on speech, the Chio Act fails to | eave open alternative avenues
for protest. This failure to afford or preserve adequate
al ternative channels by which a protestor or denonstrator nay
convey a particular nessage to a desired audi ence conpounds the
constitutional failures of this statute.

Vi . Concl usi on

The Chio Syndicalism Statute and the Chio Anti-Picketing at
Funeral s Act violate the First Amendnent. The GChi o Syndicalism
Statute as it was witten practically restricts speech that is
protected under the Constitution, no matter how abhorrent— the
abstract advocacy of violence. Such advocacy does not incite
i mm nent | aw ess action. The Anti-Picketing at Funeral Act is too
broad, not narrowy tailored, and | eaves no adequate alternative
avenues for the particul ar speech it banned.

REVERSED
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